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STATE OF NEW YORK
COUNTY OF DUTCHESS

SUPREME COURT

In the Matter of
Petitioner.
-against-

PETITION
CPLR ARTICLE 78

Tina M. Stanford, Chair of the
New York State Parole Board,

Index

o:

RJI No:

Respondent.

The Petition of

respectfully shows and alleges:

PRELIMINARY STATEMENT
1.

The Parole Board Decision denying parole to

was illegal and

irrational bordering on impropriety. The denial was based entirely on the circumstances of the
offense, along with the Commissioners' idiosyncratic opinions about Petitioner's mental health
which are not only not supported in the record, but are clearly contradicted by the record. The
Board's stated basis for denial - "[t]be potential of [your] losing it" - is not only stated in
inappropriate and unprofessional language, but utterly unsupported by any expert judgment or
competent authority. Indeed, the record shows that Petitioner has successfully, over many years,
dealt with bis mental health challenges, and is not only very healthy mentally, but has become a
model inmate who is an inspiration to both staff and other inmates.

STATEMENT OF FACTS
2.

was convicted of Murder in the second degree for stabbing his

girlfriend to death in 2002, and he was sentenced to fifteen years to life. (Minutes of parole
hearing, attached as Exhibit "A" at 2) The instant offense was Mr. -
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(Exhibit "A" at 24) The judge noted at the time that this was one of a very few occasions when
he had gone below 25 years to life in a murder case after trial. (See Sentencing Minutes, attached
as Exhibit "C," at 15-16.)

Sentencing
3.

Petitioner has always taken responsibility for the offense - he only went to trial

because his attorney thought be had a strong defense of Extreme Emotional Disturbance.
(Exhibit "A" at 11.) The judge, as factfinder, convicted him of murder, yet realized that
"something" was wrong with Petitioner at the time of the murder, and so he had a doctor
examine him prior to sentencing. (Exhibit "A" at 2, 4) That doctor, who had no contact with the
defense, found that Petitioner lacked the requisite intent to kill; that he needed mental health
treatment; and that "a prolonged or indefinite period of incarceration" was not necessary.
(Exhibit "A" at 2, 6-7) When he sentenced Petitioner, the judge said:
"I am not going to change my verdict ... but I will use this report.
And I must tell you that as defense counsel has made out, maybe ifhe bad this
doctor, maybe things would have been different. ... [I]n the very last sentence of the very
last paragraph ... he says: I believe a prolonged or indefinite period of incarceration is not
needed here.

***

Now sometimes I think it's the reason they make these benches higher than
everybody else out there, you see an awful lot. I knew there was something wrong with
him...

***

That's one of the reasons I ordered what we call a 390 hearing. I can see
something is out there, but I can't put a label on it and I let a doctor do it.
And quite possibly if he would have been defendant's doctor and not the other
- -,
person, maybe my verdict would have b --,
But if you read the report of Dr.
... it is his professional opinion
that a prolonged or indefinite period of mcarcerahon 1s not needed, and he wants Mr.
- -to go through psychiatric help during his incarceration.
It is for that reason that I am sentencing him to the 15 years to life.
I might say that this is the fourth - fourth time in my entire history on the bench
that after trial I have not given out 25 years to life . ... There were three other occasions in
18 years ... " (Exhibit "C" at 14-16, emphasis supplied.)

.

2
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Institutional Record
Mental Health
4.

The Board's denial uses the phrase "losing it" twice in its decision (evincing

ignorance verging on prejudice regarding mental health impairments) which, especially under
these circumstances, shows the Board's conclusions to be irrational bordering on impropriety.
First, the Board characterized the expert opinion of a doctor - hired by the court for the
sentencing - that Mr. I

Isuffered from a dissociative disorder around the time of the

crime as a claim that Petitioner "lost it," utterly misunderstanding the mitigating relevance of the
medical diagnosis, and thoroughly misrepresenting Mr.

heartfelt recounting of the

crime.
5.

Second, the Board makes a predicative claim, "The potential of your losing it is

unsettling to the extent that public safety must be secured." (Exhibit "A" at 26). The Board
provides absolutely zero evidence or reasoning to support its claim that Mr. . . . . . .
currently poses a public safety risk due to a mental illness. To the contrary, DOCCS' own
current classification ofPetitioner is that he does not even qualify for mental health services.

6.

has done everything he could to successfully address his mental

health issues since 2002. He was provided with psychiatric treatment in the early years of his
incarceration, and, after starting at a mental health level of 3, where he received interventions,
eventually worked his way to a mental health level of 6, which means that intervention is not
warranted. (Exhibit "A" at 22)

3
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Moreover, Petitioner took it upon himself to contact a psychologist who could

treat him as needed upon release. That doctor,

-

even visited Petitioner in

2016 and wrote a letter in which he discussed Petitioner's remorse and insight, stating:
" ... I found [Mr.
to be quite reflective and remorseful about the
crime he committed as well as about the pain he caused the family of the deceased.... He
has displayed the insight to request weekly individual psychotherapy after he is released,
and I have agreed to provide this for him." (Exhibit "F," at 15)
8.

In addition, Petitioner successfully completed a plethora of programs which have

helped him confront the demons of his past, and taught him how to communicate effectively, and
deal with stressors nonviolently and constructively. Those programs include the Alternatives to
Violence Project (AVP), Aggression Replacement Therapy (ART), as well as a host of programs
run by Network Support Services, the Osborne Association, Crimion, and the Otisville Lifers and
Long Termers Organization, as well as classes dealing with Sexual Harassment and Stress
Management. (See Summary of Activities and individual Certificates - Exhibit "F" at 31-33, 36,
39, 40-42, 45, 64-72)
9.

He successfully completed the ART Program in 2005, and completed not only

basic and advanced A VP training, but also took part in an A VP Support Group, and became an
AVP facilitator. (Exhibit "F" at 69-72) The AVP Support Group Certificate stated:
"The [ 12 week] Support Group provided a forum that allowed more personal
discussion on topics such as manhood, family, relationships, prison dilemmas,
reconciliation, to name a few.
Mr. 11111111111111 has shown great effort in continuing to explore alternatives to
violence. We commend him on his participation." (Exhibit "F" at 71)
10.

Petitioner completed all of the Osborne Association's programs, including one on

Alternatives to Domestic Violence. (Exhibit "F" at 16, 68) Osborne's Family Services Specialist,

l wrote a letter in support of him, stating:
4
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"Mr.. . . . . . has completed the entire Osborne program of courses ... which
consists of Breaking Barriers - a course focusing on developing and applying personal
responsibility, Healthy Relationships - a set pf classes designed to foster higher
awareness and communication among couples, and Healthy Marriages - a full day
workshop attended by couples as a means to strengthen their knowledge of each other
and to practice conflict resolution techniques. I would count Mr. as one of
the most accomplished participants in terms ofhis understanding of the material and in
his applying it to his everyday life.
In my association with Mr. I continually witness an abiding
respectful attitude towards his peers and a propensity to include them in constructive
projects. I can see that his peers hold him in high regard and I would add that his
demeanor always appears buoyant yet even .... " (Exhibit "F" at 16, emphasis supplied)
11.

Mr. . . . . . . also completed many classes and programs offered by Network

Therapeutic Community over the years, including Anger Management, Free Life Dynamics, Life
Without Violence, Self Improvement, etc. (Exhibit "F" at 33, 36, 41, 67) He became a group
leader in Network (Exhibit "F" at 2) In October, 2017, Petitioner received a Certificate from
Network which stated "In recognition of your participation in the NETWORK Therapeutic
Community and for having demonstrated dedicated commitment to changing, growing and
contributing to your community. Your efforts are commended." (Exhibit "F" at 36)
12.

Crimion is another therapeutic organization whose programs Petitioner has taken

full advantage of- he completed all of the programs they offered. (Exhibit "F" at 31-32, 42) In
April, 2016, Crimion's Executive Director,

wrote a letter in support of him,

stating:
" ... Mr.
completed the entire Crimion Program between
September, 2010 and April, 2016. The Way to Happiness course is the first one a student
takes and helps the individual develop a new set of guidelines which lead away from
criminality... The other courses are Learning Improvement, Successful Parenting Skills,
Understanding and Overcoming Addiction, Handling Suppression, Personal Integrity,
Communication Tools and Conditions of Life .
... Mr. . . . . . . referred seventeen inmates to the Crimion Program.
Mr. 111111111111111 instructor reported that he was an excellent student who
demonstrated that he had a desire to improve himself and learn skills he could apply to
5
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his life. We hope his work at self-improvement will be taken into account when he comes
up for his parole hearing." (Exhibit "F" at 42)

13.

completed a fifteen-week Reconciliation

Finally, in 2016,

Workshop run by the Otisville Lifers and Long Termers Organization - his Certificate of
Appreciation stated:
" .. . [W]e recognize your unyielding sacrifice, dedication, discipline, selfdisclosure, and your desire for the process or reconci liation to begin ... As a result of this
healing, our lives have changed forever. .. We appreciate your time and the contribution
that you have offered to this process and humanity." (Exhibit "F" at 39)

Education
also pursued his education while incarcerated. He obtained an

14.

Associate's Degree in Finance with Honors from

in 2010, and was also

inducted into the Delta Epsilon Tau International Honor Society. (Exhibit "F" at 47-49)

Leadership Role, History of Service, and Letters/ Reports of Praise from Staff
not only successfully completed many programs over the years,

15.

but he then went on to become a teacher and facilitator in some of them, giving other men the
benefit of what he had learned in transforming his life. He also garnered a great deal of praise
from correctional officers and others for these efforts, and for his extensive volunteer work.

Commendable Behavior Reports and Letters from Staff
16.

Over the years many different correctional officers wrote letters and

Commendable Behavior Reports because they often saw him go above and beyond in order to
accomplish tasks and help others. In May, 2017 CO . . . . . highly recommended him for
release, writing:

" .. .I have observed [Mr. ~

s] positive work efforts on many occasions.
He displays leadership skills and takes initiative and pride in all his work and volunteer
efforts.

6
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- -has shown a great sense ofaccountability, atonement and remorse by
going above and beyond with whatever is asked... In addition, he always steps up to do
whatever is needed of him making him a positive influence and role-model for other
inmates.
Therefore, I believe . . . . . is a highly recommended candidate for parole
release....He will become a productive member of his community... " (Exhibit "F" at 1)
17.

Similarly, in April, 2017, CO . . . . also recommended Petitioner for release,

stating:

" .. .I have been observing inmate . . . . . ... for over three years.
I believe I
Iis a model inmate who has gained the respect of his peers as
an IGRC representative and Network group leader. He always helps out on the unit. ..

***

.. .I believe he is rehabilitated and can return to society ... " (Exhibit "F" at 2)

18.

CO . . . . . . wrote a Commendable Behavior Report in February, 2017 with
involvement in the Network program, stating:

regard to

" ... Upon entering the program [Mr. 11111111111111) was very proactive in taking on
roles in the community that were beneficial to other members and himself. He has
applied the values put forth by the Network structure and has shown himself to be a
positive role model. .. .It is my sincere belief that when Mr.. . . . . is released, he
will be a productive member and valuable asset to the community." (Exhibit "F" at 3)
19.

In 2016 the Otisville Catholic Chaplain,

also wrote a

Commendable Behavior Report, stating:
" ... Mr. - -has been an active and faithful participant in our celebrations
of the Mass and Eucharistic services. Furthermore, he fully supports our Holy Name
Society and the various religious events that it sponsors. He has always shared with me
the progress he has made during his incarceration and he has given me the opportunity to
witness first hand his growth as a father and husband when I made my rounds in the
visiting room.
Mr. - -is a role model in our Catholic community ... " (Exhibit "F" at 4)
20.

Petitioner garnered praise years earlier as well, such as this 2010 letter from Co .

who stated:
" ... I have worked with [Mr. I
Ofor the past four and a half years. I have
found [him] to be nothing but courteous, dependable and very respectful. ...

7
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I hope you consider this individual for release. He seems to portray exceptional
communication skills as well as his ability to show respect for himself as well as others. I
believe he is a good candidate for release back into society and will continue to thrive and
give back to his community." (Exhibit "F" at 6)

Leadership and Volunteer Service
has shown leadership in many arenas, and has long been a

21.

positive role model. Most recently, he served as an elected representative on the Inmate
Grievance Resolution Committee (IGRC) at Otisville. He received two excellent Inmate Progress
Reports in March and June of 2017. Both Reports stated that his performance was "Excellent" in
all areas, and stated," .. __

has earned the trust of his peers and has been able to

informally resolve many grievances. -

proved himself to be an asset and a welcomed

addition to the program." (Exhibit "F" at 34-35)
22.

As noted above, Mr. -

also took on leadership in facilitating workshops

for A VP and Prisoners for AIDS Counseling and Education (P.A.C.E) (as a volunteer for both
groups) and also teaching classes in real estate and investment. (Exhibit "F" at 10, 31, 70, 72)
23.

He has done a tremendous amount of volunteer work over the years, including

raising money for Tomorrow's Children (which helps children with cancer and blood disorders),
the Food Bank of the Hudson Valley, Inwood House (which provides services to pregnant and
parenting teens), crocheting baby blankets and chemo caps for the Network program, and raising
puppies to be service dogs through the Puppies Behind Bars program. (Exhibit "F" at 8-l 1, 3738, 40-43, 50-63)
24.

In 2007, 2008 and 2009, Petitioner received Commendable Behavior Reports for

his work to support Tomorrow's Children. (Exhibit "F" at 8, 9, 11) Special Subjects Supervisor
wrote:
8

8 of 33

!FILED: DUTCHESS COUNTY CLERK 02/07/2018 09: 31 AM)
NYSCEF DOC. NO. 1

INDEX NO. RECEIVE~t.i,l'l)1rQ~ i 02/07/2018
4

"This commendable behavior report is to acknowledge your consistent and
dependable performance of your duties as the chairman of the Tomorrow's Children's
Fund committee. Your efforts in conducting our 7 runs (5K- 26.2 miles marathon) and
various fundraisers to raise over $4,000, which was donated to children with cancer and
serious blood disorders ... evidenced your selfless dedication ...
All who understand that many of your daily duties encompass thankless tasks and
frequently making decisions that put the needs and best interests of others before your
own appreciate your efforts." (Exhibit "F" at 8, emphasis supplied)
25.

In October, 2017 and September, 2016 Petitioner received Certificates of

Appreciation for creating baby blankets and chemo caps for those in need, and in January, 2017
he received a letter from

Special Events Coordinator of the Food Bank of the

Hudson Valley thanking him for his work fundraising for them. (Exhibit "F" at 37, 38, 40)
26.

Also in January, 2016, Mr. . . . . . . received a Certificate from Puppies

Behind Bars stating that he had successfully completed an 18 month course in dog training, and
had successfully helped to raise a puppy named Christopher, who was now working as a service
dog. (Exhibit "F" at 34)
COMPAS Risk Assessment Instrument

27.

A COMPAS Risk Assessment Instrument (RAI) was prepared in order to help

determine if Mr. - - w o u l d be able to live in a law-abiding fashion upon his release.
(2017 Risk Assessment Instrument attached as Exhibit "D")
28.

The RAI found a low risk in every single category. (Exhibit "D" at 1

29.

The RAI went on to document that Mr. I

Ihas a high school diploma or

GED, a skill or trade, family support, a firm job offer, a lack of disciplinary infractions, no
criminal history, and no history of substance abuse. (Exhibit "D" at 2-3, 5-6, 8) (In fact,
Petitioner earned a college degree, and has had no disciplinary infractions in 7 years, and never
any Tier III infractions. Exhibit "F," at 47, 73) The "Supervision Recommendation" is for

9
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"Supervision Status 4" which is, upon information and belief, the lowest risk level. (Exhibit "D"
at 2)

Employment Assurance Letters
30.

received not one but two letters offering him employment upon

release, one from

(which helps incarcerated women and their families), and one

offering full time employment at

(Exhibit "F" at 12, 13)

Other Letters of Support
31.
of

In addition to the letters cited above, various other people wrote letters in support
including family members, his appellate attorney and several elected

officials. (Exhibit "F" at 14-22) There was also a petition in support of his release, which was
signed by 200 people. (Exhibit "F" at 23-27)
32.

In particular, Petitioner's appeal attorney,

, Assistant Attorney-

in-Charge at Appellate Advocates, said he very rarely wrote letters in support of parole, but felt
Petitioner deserved one, stating:
" . . . • is the exceptional client for whom such a letter is warranted .
. . . [H]e had no history ofviolence ofany kind prior to the crime in the instant
case, and he has been not just a model inmate ... he has been an inspirational one. I have
never run across an institutional record that rivals ~ o th scope of programmatic
efforts and level of achievement. If it cannot be said o~
that he has been
rehabilitated while in prison, it cannot be said ofanyone. .. .
. . . As admits, he killed a young woman with whom he was romantically
involved. He does not shrink from taking responsibility for that fact - indeed, it has been
his ability to accept responsibility and to work diligently to address the personal problems
that led to his acts, that has allowed him to be as productive in prison as he has been.
...[HJ e immediately called his parents to tell them what he had done. A /though he
did not flee in the traditional sense, he attempted to do so psychologically by stabbing
himselfin the throat and walking into Belt Parkway traffic. His immediate horror and
remorse about acts he could not have dreamt he could commit goes a long way toward
proving how far from reality 1111 was when he committed them. 1111 has returned to
sanity and reality in a measured and very committed way. He has become a man who will
10
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never forget what he has done, but who will do all in his power to give back to the
world ... to return some part of what he understands he has taken.
has done everything humanly possible to atone for his acts and to make
himself into an individual who not only can be counted on never to repeat them, but one
who will be a benefit to society upon his release .... " (Exhibit "F" at 17-18, emphasis
supplied)

Hearing Transcript
33.

Despite all the evidence presented to them showing that Petitioner had received a

great deal of assistance with his mental health issues over the years, and had even transformed
himself into a model and inspiration for other inmates, the Commissioners remained stuck in the
past at the hearing, refusing to consider the fact that he was now a completely different person.
34.

At the hearing, Petitioner expressed his genuine remorse and described how he

had transformed his life, yet the Commissioners continually implied he was somehow still likely
to stab someone else to death. While it may be unusual to provide such lengthy excepts from the

hearing transcript, in this case it is quite instructive. The.fact that Petitioner responded in such a
measured, responsive and articulate manner to the Commissioners' continued inappropriate
prodding adds to the evidence that their concerns were completely unwarranted. The following
occurred:

"A. I'm truly sorry for what I did. I know I've caused tremendous pain to all the
victims of my crime. I was in a fit ofrage ... I kept stabbing I
(kept stabbing her,
and not controlling myself.
BY COMMISSIONER SMITH:
Q. Had you had outburst of violence like this, prior to this, with her or someone
else?
A. No, Commissioner. I always bottled up everything. I kept it all inside. This
moment is when I released everything, all at once, on . . . . . who did not deserve any
bit of it.

***
Q. So it sounds like you could feasibly be under considerable mental duress,
right?
A. Yes, definitely.
Q. Even now, right?
11
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A. I believe that being incarcerated for this time period, I have matured ....
Q. I will ask my question again. Such a traumatic experience, certainly that would
indicate some strong mental stress and duress, even now, is that right?
A. Currently, I'm in the Network therapeutic community. I have taken all the
programs and facilitate a lot of programs, to work on myself, and to learn from other
people's crimes .... People don't even understand the magnitude of their actions and all
the people they've hurt. Even i f -s sisters have children, or her brother has
children, they will never get to meet their aunt, all because of me.
I have thought about my crime over and over. I wake up in the middle of the
night. .. I want to go home, and I plan on working for a non-profit organization dealing
with children, who are innocent victims of crimes like mine.

***
Q. I asked you a question, right not, about you. I didn't ask you anything about all
ofyour accomplishments; which I've read through, and I see your packet and your letters
of commendation, and those people who you have tried to help in the effort to give back.
I got that. What I am asking you, even now, there is mental stress regarding your act, is
that correct?
A. I have spoken to a doctor, and I am willing to go see him upon my return to
society, . . . . . . . I am going to continue with my therapeutic environment even
outside there, as I do here. I go to community every day, and I'm in a therapeutic setting.
I'm working on my mental. I do understand that this is going to take the rest of my life,
and that is why I have set up a doctor to go see upon my release.
Q. What about while you 're inside, sir? What have we done with you, in regard to
that, while you're inside?
A. As I stated, I'm in a therapeutic community, where we talk about our feelings,
we talk about our emotions ....
Q. So you are a mental health level 6, which normally says that there are no
interventions that we provide to you.

***
Q. You have not been assigned any medication of sorts, correct?
A.No.
Q. How often do you meet with this network?
A. We meet weekdays, Monday through Friday.
Q. Every day?
A. Every day.

***
Q. You don't think there would be any need, at this time, prior to your release,
because you may be released today, but you don't think there is a need for any one-onone, with anyone who is a professional in this regard ... ?
A. I have spoken to the doctor. He came to visit me at the facility. As you stated, I
am at a facility where they don't provide those services to us.
Q. I didn't say that, but I understand what you're implying. We do provide the
services. You are a mental health level 6 and, usually 6's don't get the intervention,
unless they request it; that's what I'm saying.
A. Correct.

12
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***
Q .... You spoke a little bit about how you thought your behavior has impacted
others. Why don't you tell me a little bit more about your thoughts in that regard?
A. In my position, I cannot even imagine all the pain and sorrow I have caused to
the family, because I have never, myself, been put into a position where my
daughter has been murdered. . .. I do know that I have destroyed their lives. . .. They will
never get over this. I will never get over this. This is the worst thing that could happen.
There are many tears that are being shed, every day....

***
CONTINUED BY COMMISSIONER CRUSE:
Q. You gave us a response regarding what led you to act the way you did, and that
you lost it, but the number of times [the victim was stabbed] has me staggering. . ..

***
BY COMMISSIONER SMITH:
Q. And I would follow up on that, you know, as you are stabbing her multiple
times and the blood is being excreted from her body, that you are not cognizant ofwhat is
going on. That was overkill, and nothing short of it. ... Who did you call, did you tell
anybody?
A. I called my mother.
CONTINUED BY COMMISSIONER CRUSE
Q. And?
A. And I told her that I murdered . . . . . She screamed, ' Oh, my God, what
have you done?' And then I went to my mom ... and that's where the police apprehended
me.

***
[Later Commissioner Cruse brought up what the judge (and court-ordered mental
health evaluation) said in the Sentencing Minutes (see above) and asked Petitioner about
it]
A. The doctor recommended that I do not have an indefinite period of
incarceration. He stated how I suffered a dissociative disorder. ...
Q. Okay. Basically, you're saying, he said, that he should not be locked up for a
long time . ... He wants Mr. - t o go through psychiatric help during his
incarceration. 'It is for that reason that I am sentencing him to fifteen years to life.' I
started off saying you're mental health level 6 and, normally we don't offer intervention
to those who are of that level. ... So my question, understandably, level 6 and all of that,
did you go through the psychiatric help that was designated by the Judge, in your
opinion?
A. Yes, Commissioner. At the beginning, I was not a level 6. I started out, and I
worked my way to a level 6, where the doctors within the Department of Cortection
have deemed me to be allowed to be in a level 6 facility.
Q. COMM. CRUSE: Thank you very much. Any further questions,
Commissioners?
COMM. SMITH: Nothing for me ...
COMM. THOMPSON: No, thank you.
CONTINUED BY COMMISSIONER CRUSE:
13
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Q. Just as a correction, the file says you were a level 3 at the time you entered.
. . ." Exhibit "A" at 6-13, 16-17, 21-22, emphasis supplied.
2017 Decision
35.

In its D ecision the Commissioners denied release, stating, in relevant portion:

" . .. Required statutory factors have been considered, together with your
institutional adjustment; including discipline and program participation, your risk and
needs assessment, and your needs for successful re-entry into the community.
More compelling is the Instant Offe nse [which] marks your first offense ... where
you stabbed your victim, approximately one hundred and forty times ...
The Panel ... is persuaded that the heinous nature ofyour behavior ... is beyond
expression or appearance ofgrief, despair or stated remorse.
The interview revealed how you ' lost it' ...
The Panel, given the available information, prompted you with graphic
possibilities of what could have been your visual scope of the crime.
You remained stoic throughout. Your statements touted your change, your
thought and institutional accomplishments; however, you exempted yourself from the
moment of the crime ...
Sentencing Minutes referenced the need for mental health intervention.
The interview revealed your plan to pursue mental health interventions upon
release. The Panel remains considerably concerned about your mental health.
Your institutional adjustment; an Associate's D egree, vocational and behavioral
reports, documents of support and opposition, and low COMP AS scores, are noted. Your
Case Plan provides satisfactory goals
The potential of your losing it is unsettling to the extent that public safety must be
secured .... " (Exhibit "A" at 25-26)
36.

Interestingly, Exhibit "B" is a pre-printed form which the Board uses, one version

for release and one version for denial - in this case the Commissioners used the denial version,
and then there is a handwritten draft of the decision, with certain words crossed out or added.
One sentence originally read, "The panel is concerned that as suddenly as this occurred, without

treatment, equally as suddenly it could reoccur." (emphasis supplied) This sentence was
completely crossed out, likely because the Commissioners realized that Petitioner had gotten
treatment, in fact a great deal of treatment, and thus this concern was misplaced. Another phrase
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which they crossed out said ''Noted are excellent measures of institutional adjustment ... " The
words "excellent measures" are crossed out.
Administrative Appeal

37.

On October 10, 2017 the Board's determination was affirmed in the

Administrative Appeal Decision Notice. (Exhibit "E" at 1-10) The Decision stated, inter alia,
that the Board was entitled to deny release based only on the seriousness of the offense; that the
Board's stated reasons were adequately detailed; that it is proper to consider a history of mental
illness, and that there is no right to due process. (Exhibit "E" at 3-4)
38.

Interestingly, the Decision also stated that "[t]he Board can give greater weight to

statements made in the sentencing minutes." (Exhibit "E" at 3) Were the Board to have done that
in this case, it is submitted that Petitioner would have been released (see above.)
39.

The Appeal Decision also said that a positive COMPAS score is "only one factor"

supporting release. (Exhibit "E" at 5) As discussed below, this is belied by the new regulations
which had already gone into effect at the time the Appeal Decision was written.
40.

The Appeal Decision then stated, "[t]he factors cited, which were appellant's

heinous instant offense, danger to the public, DA opposition [in fact, while there was a brief
mention of 'opposition' in the decision, it is not clear that there was DA opposition] and ongoing
need for mental health treatment, show the required statutory findings were made in this case."
(Exhibit "E" at 6) It went on to say, "[a]lthough the Board's determination could have been
stated more artfully, this is insufficient to annul the decision." (Exhibit "E" at 6)
41.

As discussed herein, the Board's decision wasn't only not "artfully stated," it was

illegal, irrational and unsupported by the record.
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Finally, the Appeal Decision stated, "No improper questions were asked .... The

Parole Board is not the appellant's adversary. It has an identity of interest with him to encourage
rehabilitation and readjustment to society." (Exhibit "E" at 7) While this may be true in some
cases, an examination of the hearing transcript and record herein shows that it was not true in this
case.

ARGUMENT
POINT I
THE PAROLE BOARD BASED ITS DECISION SOLELY
ON THE CIRCUMSTANCES OF THE OFFENSE, AND THUS SAID DECISION
WAS ARBITRARY AND CAPRICIOUS, AND SO IRRATIONAL
AS TO CONSTITUTE AN ABUSE OF DISCRETION
43.

In Silmon v. Travis', 95 NY2d 470, the Court of Appeals discussed the standard

the Parole Board must utilize in determining whether to release someone, stating:
"The Board follows the legislative mandate of ensuring that the prospective parolee
'will live and remain at liberty without violating the law, and that his [or her] release is
not incompatible with the welfare of society and will not so deprecate the seriousness of
[the] crime as to undermine respect for the law.' (Executive Law 259-i[2][c][A]) .... "
Silmon v. Travis, at 476
44.

It is submitted that the only real factor relied upon to deny parole herein was the

circumstances of the offense2 . The Commissioners' stated "concerns" about Petitioner's mental
health were themselves a result of the circumstances of the offense, and were additionally clearly
unsupported in the record.

1

The petitioner in Silmon v. Travis, supra, was released in 2002 and has not been re-imprisoned.

2 There was a very brief mention of the Board having considered "opposition" to Petitioner's release along with all
of the positives, yet it does not appear that this was relied upon as a basis for the decision. It is also completely
unclear what this "opposition" consisted of. If this Court finds that this is relevant, Petitioner requests that he be
provided with the content of any letter(s) of opposition.
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In fact, as detailed extensively above, Mr. -

has not only successfully

dealt with his mental health over the years, but is a well-recognized role model for his fellow
inmates.
46.

In Coleman v. NYS DOCCS, 2018 NY App. Div. LEXIS 136 (2nd Dep't 20 18);

Ramirez v. Evans 3, 118 AD3d 707 (2nd Dep't 2014), Pe,fetto v. Evans, 112 AD3d 640 (2nd Dep't
2013) and Matter ofHuntley v. Evans, 77 AD3d 945 (2nd Dep't 2010), the Second Department
reversed the denials of new parole hearings where the parole board improperly based the
decisions solely on the seriousness of the offense. The Ramirez court stated:
"Although the decision of the New York State Board of Parole (hereinafter the
Board) mentioned the petitioner's institutional record, it is clear that the Board denied
release solely on the basis of the seriousness of the offense ... The Board's explanation
for doing so was set forth in conclusory terms, which is contrary to law." Ramirez, supra,
at 707.
4 7.

As in Ramirez, supra, it can be seen from the hearing transcript and the decision

that the Commissioners based their determination solely on the fact that Petitioner had stabbed
his girlfriend so many times - their statements about his mental health were directly related to
the stabbing.

The Statements Regarding Petitioner's Mental Health Lack Support in the Record
48.

To the extent that the decision relies on the Board's statements that they were

"concerned" about Petitioner's mental health, this claim is belied by the record. In Coleman,
supra, the Second Department very recently stated:
" .. . [P]etitioner was convicted of two counts of murder in the second degree
arising from his killing of a 14 year old acquaintance who refused his sexual advances.

3 Santiago Ramirez was released in April, 2017 and has not been re-imprisoned.
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The then-17-year old petitioner strangled and beat the victim, then attempted to rape
her. ...

***

... The Board's findings that there was a reasonable probability that, if released,
the petitioner would not remain at liberty without violating the law, and that his release
would be incompatible with the welfare of society ... are without support in the record.
Contrary to the Parole Board's determination that petitioner ' distance(d] himself
from the crime, the record demonstrates that petitioner took full responsibility for his
actions, stating, ' I don't blame it on the drugs. I blame it on me ... The petitioner also
acknowledged that ... he was aware of the damage he had done to the victim, her family
and his own family ... Moreover, during his incarceration, the petitioner earned three
college degrees (and] received numerous commendations ... and was assessed ' low' for all
risk factors on his COMPAS ...
Thus, a review of the record demonstrates that in light of all the factors, not
withstanding the seriousness of the offense, the Parole Board's 'determination to deny the
petitioner release on parole evinced irrationality bordering on impropriety.' (Matter of
Goldberg v. NYS Bd. ofParole, 103 AD3d 634 .. . " Coleman, supra, at 1-4, emphasis
supplied.
49.

As in Coleman, the Commissioners said in the decision that petitioner "distanced

himself from the crime" (they said in the decision "you exempted yourself from the moment of
the crime" - Exhibit "A" at 25) while the interview actually reveals that he spent a lot of time
talking about the crime, for which he clearly took full responsibility. (However, Petitioner was
diagnosed as having had a dissociative disorder at that time so it may have been impossible for
him to actually recall the specific details of the stabbing itself.) As in Coleman, the Board herein
(by claiming he was somehow "stoic" during the interview) cast unfair doubts on Petitioner's
clear and consistent acceptance of responsibility and expressions of remorse.
50.

In fact, it can be seen that no matter what Petitioner had done or said during the

interview, the result would have been the same. The decision made this clear when it stated "the
heinous nature ofyour behavior ... is beyond expression or appearance of grief, despair or stated
remorse." That statement alone shows the board's action was improper.
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Matter ofRabenbauer v. NYS DOCCS, 46 Misc.3d 603 (Sullivan Co. 2014) was a

very similar case where the court held that the parole commissioners had acted illegally in
denying parole based only the nature of the offense and on their own personal opinions which
were not supported by the record, stating:
" .... [The] 30 year old petitioner strangled his 25 year old wife and buried her
body ... He was tried by a bench trial ... in which his defense was 'extreme emotional
disturbance' ... The trial court ... found petitioner guilty of murder in the second degree,
but after considering many factors ... sentenced petitioner to 15 years to life .. .

***
... [A] parole board cannot re-try an inmate, harass, badger or argue with an
inmate, second-guess the fmdings of competent experts involved in the inmate's trial, or
i-rifuse their own personal beliefs into the proceeding.

***
... Commissioner Elovich ... interrogated petitioner repeatedly about his claim
that he was in shock after he murdered his estranged wife ...
There is no additional rationale, other than the Board 's opinions of the heinous
nature of the instant offense, and personal beliefs and speculations, to justtfy the denial of
parole ... " Rabenbauer, supra, at 604, 607-609, emphasis supplied.
52.

As in Rabenbauer, where the offense and trial were very similar, the

Commissioners herein badgered and interrogated Petitioner repeatedly about his mental health,
and their decision relied only on the nature of the offense and their own baseless speculations.
53.

In addition, in Matter ofHawthorne v. Stanford\ 2016 NY App. Div. LEXIS 75

(3rd Dep 't 2016), the Third Department upheld the grant of a new hearing where the Parole
Board's determination to deny release was irrational because lacked support in the record.
54.

As in the above cases, to the extent that it can be said that the Decision herein

relied on the Commissioners' concerns about Petitioner's mental health, this was contradicted by

the record, which, as discussed at length above, showed that

successfully dealt

with his mental health issues over the years by taking full advantage of the specific treatment

4

Philip Hawthorne was released in September, 2016 and has not been reincarcerated.
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initially offered to him, working his way up to a mental health level 6 where 'no intervention was
warranted, ' and then continuing to take advantage of every possible therapeutic program
available, spending time in his therapeutic community every weekday, and even having a
psychologist visit him and offer to provide him weekly sessions as needed upon release. There is
simply nothing more Petitioner could have done, and the Commissioners were determined to
deny his release under any circumstances.
55 .

There have also been several other recent court decisions granting or upholding

new parole hearings where the denial was based on the circumstances of the offense. Matter of

Ha wkins v. NYS DOCCS, 2016 NY App. Div LEXIS 3147 (3rd Dep 't 2016); Matter of
Hawthorne v. Stanford, 2016 NY App. Div. LEXIS 75 (3rd Dep 't 2016); Matter
of Kellogg vNew York State Bd. o_f Parole, 2017 N.Y. Misc. LEXIS 968 (NY Co. 2017); Matter
ofCiaprazi v. Evans 6, 2016 N.Y. Misc. LEXIS 274 1
56.

(Dutchess Co. 2016); Morales v. NYS Board of Parole, Index No. 934/2017

(Dutchess Co. 2017); Kelly v. NYS Board ofParole, Index No. 580/2017 (Dutchess Co. 20 17);

Darshan v. NYS DOCCS7 , Index No. 652/2017 (Dutchess Co. 2017); MacKenzie v. Stanford 9,
Index No. 2789/15 (Dutchess Co. 2015); Matter of Platten v. NYS Bd. Of Parole, 2015 NY Misc.
LEXIS 932 (Sullivan Co. 2015); Matter of Cassidy v. NYS Board ofParole, 2255/2014, NYLJ
1202727961167 at *1 (Orange Co. 2015); Matter of Hawkins v. NYS DOCCSn, Sullivan Co.
Supreme Court, Index No. 0011-15 (Sullivan Co. 2015); Matter of Gonzalez v. NYS Dep 't of

Corrections & Community Supervision, 401130/14 (April 20) (New York Co. 2015); Matter of

Roberto Ciaprazi was released in July, 2017 and has not been re-imprisoned.
Travis Darsban was released in September, 2017 and has not been reincarcerated.
9 Tragically, John MacKenzie committed suicide in 2016 after having been wrongly denied parole ten times.
11 Dempsey Hawkins was released in January, 2017 and bas not been re-imprisoned.
6

7
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Bruetsch v. NYS DOCCS12 , 43 Misc.3d 1223(A) (Sullivan Co. 2014); Matter of Rabenbauer 13 v.
NYS DOCCS, 2014 NY Misc. LEXIS 4824 (Sullivan Co. 2014); Matter of Stokes v. Stanford14 ,
43 Misc.3d 123 l(A) (Albany Co. 2014); Matter of McBride 15 v. Evans, 42 Misc.3d 1230(A)
(Dutchess Co. 2014); Matter of West 16 v. NYS Bd. ofParole, 41 Misc.3d 1214(A)(Albany Co.
2013).
57.

In the instant case, the Board managed to ignore all of Petitioner's myriad positive

accomplishments, and deny parole based essentially only on the circumstances of the offense.
This is why the State passed amendments in 2011 which were intended to look forward at what
was accomplished rather than simply backward to the circumstances of the offense.
58.

In Platten, supra, the court granted a de novo hearing in the case of a man who

was 28 years old when he murdered his girlfriend in 1988, was convicted after trial, had a recent
Tier II ticket, and had been denied parole eight times, noting the effect of the 2011 Amendments
and stating:
" ... The changes [to Executive Law 259-c in 2011] were intended to shift the focus
of parole boards away from focusing on the severity or heinous nature of the instant
offense, to aforward-thinking paradigm to evaluate whether an inmate is rehabilitated
and ready for release.

***

... There are numerous things a parole board cannot do. First, a parole board
cannot base its decision to deny parole solely on the serious nature of the underlying
crime . ... Second, ... the board must ... consider the guidelines [in Executive Law 259i(2)(a)] ... Third, the reasons for denying parole must be given in detail and not in
conclusory terms ....

***

... Other than a recent Tier II ticket, the now 55 year old Petitioner appears to have
complied with all DOCCS requirements, additional programming and training above and
beyond DOCCS requirements, and by all accounts has been rehabilitated. Therefore,
12
13
14

15
16

John Bruetsch was released in September, 2017 and has not been re-imprisoned.
Philip Rabenbauer was released January 20, 2015 and has not been re-imprisoned.
Robert Stokes was released in May, 2016 and has not been re-imprisoned.
Moses McBride was released March 10, 2014 and has not been re-imprisoned.
Michael G. West was released October 7, 2014 and has not been re-imprisoned.
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without further explanation in the board's decision, the Court is unable to determine why
the board denied parole, other than its opinion of the heinous nature of the instant offense
and a legally unsupported desire to keep Petitioner incarcerated ...
... Petitioner has repeatedly expressed remorse for murdering the victim and takes
full responsibility for his actions. He cannot change what he did ...
Petitioner's argument that the decision to deny parole was based solely on the
board's opinion of the serious and violent nature of the instant offense and nothing else is
supported by the record; the language in the decision is perfunctory and meaningless in
the context of this case.
Certainly, every murder conviction is inherently a matter of the utmost
seriousness since it reflects the unjustifiable taking and tragic loss of human life. Since,
however, the Legislature has determined that a murder conviction per se should not
preclude parole, there must be a showing of some aggravating circumstances beyond the
seriousness of the crime itself. ...
... [T]he record strongly supports parole release for this inmate .. ..

***
... [T]he Court holds the decision was arbitrary and capricious and to a large
extent, substantively unreviewable. The board simply restated the usual and predictable
language with no specificity or other explanation to justify parole denial .... " Platten,
supra, at 5-6, 9-11, 13-15, emphasis supplied.
59.

Even prior to the 2011 amendments which attempted to force the Board to use

reality-based assessments, there have been several cases where Board Decisions have been
overturned because the Board erroneously based denial of parole solely on the severity of the
offense, and was therefore arbitrary and capricious and/or completely irrational. Friedgood v.
NYS Board ofParole17, 22 AD3d 950 (3rd Dep't 2005); Vaello v. Board ofParole 18, 48 AD3d

1018 (3rd Dep't 2008); Gelsomino v. Board ofParole19 , 82 AD3d 1097 (2nd Dep't 2011); Malone
v.

Evans20 , 83 AD3d 719 (2°d Dep't 2011); Johnson v. Division of Parole2 1, 65 AD3d 838 (4th

Dep't 2009); Prout v. Dennison 22 , 26 AD3d 540 (3rd Dep't 2006); Mitchell v. Division of

17

18
19

20
21

22

Charles Friedgood was released in 2007 and has not been re-imprisoned.
Jose Vaello was released in March, 2012 and bas not been re-imprisoned.
Louis Gelsomino was released in 2011 and has not been re-imprisoned
Mark Malone was released in 2011 and has not been re-imprisoned.
Daniel Johnson was released in 2009 and has not been re-imprisoned
William Prout was released in 2009 and has not been re-imprisoned.
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Parole23 , 58 AD3d 742 (2"d Dep't 2009); Winchell v. Evans 24 , 32 Misc.3d I 217(A) (Sullivan Co.

2011); Wallman v. Travis 25 , 18 AD3d 304 (1st Dep't 2005); Oberoi v. Dennison 26 , 19 Misc.3d
1106(A) (Franklin Co. 2008); Rios v. NYS Division ofParole2 7, 15 Misc.3d l 107(A) (Kings Co.
2007);

Weinstein v. Dennison 28 , 2005 NY Misc. LEXIS 708 (NY Co. 2005); Cappiello v. NYS

Board ofParole2 9, 2004 NY Misc. LEXIS 2920 (NY Co. 2004); Almonor v. Board of Parolf? 0 ,

16 Misc.3d 1126(A) (NY Co. 2007); Coaxum v. Board of Parole 31 , 14 Misc.3d 661 (Bronx Co.
2006); Schwartz v. Dennison 32 , 14 Misc.3d 1220(A) (NY Co. 2006); King v. New York State
Division ofParole 33, 190 AD2d 423 (1st Dep't 1993).

60.

As occurred in all of the above cases, the Board's determination herein was

unlawful and a de nova hearing must be ordered.

POINT II
THERE WERE NO DETAILED REASONS GIVEN FOR THE DENIAL
61.

It is clear that the reasons given for parole decisions must be detailed, and not

simply perfunctory. Ramirez v. Evans, 118 AD3d 707 (2nd Dep't 20 14), Perfetto v. Evans 34 , 112
AD3d 640 (2nd Dep't 2013); Winchell v. Evans, 32 Misc.3d 1217(A) (Sullivan Co. 2011); Matter
of Bruetsch v. NYS DOCCS, 43 Misc.3d 1223(A) (Sullivan Co. 2014); Kelly v. NYS Board of
Parole, supra; Morales v. NYS Bd. OfParole, supra; Darshan v. NYS DOCCS, supra; Matter of

23
24
25

26
27
28
29

°

3

31

32
33
34

Roger Mitchell was released in 2009 and has not been re-imprisoned.
Craig Winchell was released in 2011 and has not been re-imprisoned.
Jay Wallman was released in 2005 and has not been re-imprisoned.
Gurpreet Oberoi was released in 2009 and has not been re-imprisoned.
Ivan Rios was released in 2007 and has not been re-imprisoned.
Herbert Weinstein was released in 2006 and bas not been re-imprisoned.
John Cappiello was released in 2005 and bas not been re-imprisoned .
Chester Almonor was released in 2007 and has not been re-imprisoned.
Jean Coaxum was released in 2006 and has not been re-imprisoned .
Jerrold Schwartz was released in 2008 and bas not been re-imprisoned.
Darryl King was released in 1995 and has not been re-imprisoned.
Gary Perfetto was released in June, 2016 and bas not been re-imprisoned.

23

23 of 33

[FILED: DUTCHESS COUNTY CLERK 02/07/2018 09: 31 AM)
NYSCEF DOC. NO. 1

INDEX NO. RECEIVE~~1fcml1402/07/2018

McBride 35 v. Evans, 42 Misc.3d 1230(A) (Dutchess Co. 2014); Matter of West3 6 v. NYS Bd. Of
Parole, 41 Misc.3d 1214(A) (Albany Co. 2013); Matter ofKozlowski37 v. NYS State Bd. Of
Parole, 2013 NY Misc. LEXIS 552 (NY Co. 2013).
62.

In Matter ofRossakis, supra, the First Dep't recently upheld the grant of a new

hearing for this reason, stating:
"The Board summarily listed petitioner's institutional achievements, and then
denied parole with no further analysis of them, in violation of the Executive Law's
requirement that the reasons for denial not be given in "conclusory terms" (Executive
Law§ 259-i[2][a]). Moreover, the Board's decision began by stating that petitioner's
release "would be incompatible with the welfare of society and would so deprecate the
serious nature of the crime as to undennine respect for the law." These statements came
directly from the language ofExecutive Law§ 259-i(2)(c), further violating the Executive
Law's ban on the Board making conclusory assertions (see Executive Law§ 259i/2] [al)." Rossakis, supra, at 10-11, emphasis supplied.
63.

As in Rossakis, in the instant case the Decision only perfunctorily noted "your

institutional adjustment; an Associate's degree, vocational and behavioral reports, documents of
support ... and low COMPAS scores" and then went on to deny release based on the offense of
conviction and mental health "concerns" completely belied by the record.

(Exhibit "A" at 26)

This was not an adequate explanation for the denial.
64.

In Ruzas v. Stanford38, Index No 1456/2016 (Dutchess Co. 2016), this Court

stated:
''Despite the existence of, inter alia. Petitioner's low risk of recidivism, low risk
of violence, low risk of substance abuse, his family support, his remorse, his planned
employment upon release, his age and his recent stroke, the Board summarily denied
without any explanation other than by reiterating the laundry list ofstatutory factors. The
minimal attention, barely lip service, given to these factors and to the COMPAS
assessment cannot be justified given the amount of time already served. The 'Parole

35

36
37

38

Moses McBride was released March l 0, 2014 and has not been re-imprisoned.
Michael G. West was released October 7, 2014 and has not been re-imprisoned.
L. Dennis Kozlowski was released January 17, 2014 and has not been re-imprisoned.
John Ruzas was released in December, 2017 and has not been re-imprisoned.
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Board denied petitioner's request to be released on parole solely on the seriousness of the
offense,' and its 'explanation for doing so was set forth in conclusory terms, which is
contrary to law.' Matter of Perfetto v. Evans, 112 AD3d 640,641 (2°d Dep't 2013) ... "
Ruzas, supra, at 4-5, emphasis supplied.
65.

In MacKenzie v. Stanford, supra, this Court stated:

"Executive Law 259(c) was amended in 2011 to require the board to establish
new procedures to use in making parole determinations. The statutory amendment was
intended to have parole boards focus on an applicant's rehabilitation and fature rather
than giving undue weight to the crime ofconviction and the inmate's pre-incarceration
behavior.... [T]he amendment required the establishment of written guidelines
incorporating risk and needs principles to measure an inmate's rehabilitation and
likelihood of success upon release .... In response the board of parole adopted the
COMPAS ... assessment tool. ...
... [T]he final determination to deny parole release and its conclusory statement
that petitioner 's release would not be compatible with the welfare ofsociety and would
deprecate the seriousness ofhis crimes or conviction is not supported by an application
of the factual record to the statutory factors. Petitioner had no felony record at the time
of his conviction, unquestionably exhibited acceptance of responsibility and remorse for
his actions, had an exemplary record of institutional achievements, had no institutional
infractions for over 35 years and his COMPAS assessment indicated he was a low risk
for re-arrest or criminal involvement upon release .... " MacKenzie v. Stanford, supra, at 2.
66.

At its August, 2016 Meeting, the Parole Board passed a new Rule which

mandates that the Board must provide individualized reasons for any departure from the

COMPAS scores; must provide more detailed reasons than in the past when denying release;
must discuss every applicable statutory factor during the interview and, where juvenile offenders
have a life term, must take into account the effect that youth may have had on the commission of
the offense.
67.

This shows that even the Parole Board realizes that many prior decisions have

relied too much on the circumstances of the offense, and failed to provide sufficiently detailed
reasons when denying release. The Rule, which went into effect on September 27, 2017, states:
"Sections 8002.1-8002.3 are repealed and new sections 8002.1-8002.3 are added
to read as follows:
8002.1 Parole Release interview:
25
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(c) The panel conducting the parole release interview shall discuss with the
inmate each applicable factor set forth in section 8002.2 of this Part [this lists the factors
set forth in Executive Law 259(i)], excluding confidential information.
.. 8002.2 Parole release decision-making.
(a) Risk and Needs Principles: In making a release determination, the Board shall
be guided by risk and needs principles, including the inmate's risk and needs scores as
generated by a periodically-validated risk assessment instrument, if prepared by the
Department of Corrections and Community Supervision (collectively, 'Department Risk
and Needs Assessment'). If a Board determination, denying release, departs from the
Department Risk and Needs Assessment scores, the Board shall specify any scale within
the Department Risk and Needs Assessment from which it departed and provide an
individualized reason for such departure. . ..

***
8002.3

***
(b) .. .If parole is not granted, the inmate shall be informed in writing ... of the
decision ... and the factors and reasons for such denial. Reasons for the denial ... shall be
given in detail, and shall, in factually individualized and non-conclusory terms, address
how the applicable parole decision-making principles and factors listed in 8002.2 were
considered in the individual's case. ... " (Rule attached as Exhibit "F")
68.

While it is true that the new Rule was not in effect at the time of the interview

herein, it is still interesting to note that the Decision on the administrative appeal, written just

after it went into effect, makes statements which are not in accordance with the new regulations.
(As noted in Paragraph 37 herein, the Decision stated that low COMPAS scores are just one
factor, and also that the Board's stated reasons were adequately detailed and that the Board need
not discuss each factor in the interview. (Exhibit "E" at 1, 3, 5) Whether under the old rule or the
new, it is submitted that the Board did not meet its responsibility to explain the denial in a
detailed manner, and there must be a de novo hearing.
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POINT ID
THE BOARD VIOLATED PETITIONER'S RIGHT TO DUE PROCESS BECAUSE
THE 2011 AMENDMENTS CREATED A LIBERTY INTEREST
69.

Recently, in Linares v. Annucci, 2017 U.S. App. LEXIS 19964 (2nd Cir. 2017) the

Second Circuit Court of Appeals held that the district court had erred in summarily dismissing
the case, and remanded it to the district court for consideration of whether the 2011 Amendments
to Correction Law 259 created a due process right to parole release. (This issue had not been
considered by the lower court, where the petitioner had been proceeding pro se.)
70.

The Board's own recently adopted regulations confirm the creation of a liberty

interest under the state and federal Due Process Clauses. See 9 NYCRR § 8002.2 At the time of

Mr. -

·shearing the revised regulations codifying the changes to the 2011 amendments

had been proposed, but not formally adopted.39 Even the proposed regulation confirmed that the
Legislature created a limited liberty interest in parole release when it required the Board to ground
its decision-making in the empirically verified framework of risk-and-needs principles. The
content of the newly adopted regulation, and the changes made between the proposed and adopted
form, further confirms Petitioner's position.
71.

The revised regulation confirms that the Board's release authority was substantially

limited by the 2011 statute, removing the reference to COJ\..1PAS as a "factor" to be weighed at the
discretion of the Board, and instead requiring that its decision-making "shall be guided by risk and
needs principles." It essentially acknowledges a presumption of release upon rehabilitation
(notwithstanding nonbinding disclaimers in the commentary) by requiring the Board to provide

https://docs.dos.ny.gov/info/register/2017/sep27/rulemaking.pdf. A redlined version highlighting the changes is
also attached for the court's reference.

39
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nonconculsory individualized reasons based in the record for any departure from the conclusions
of a validated risk assessment instrument, but only when that departure is denying release.
9 NYCRR § 8002.2(a). It also requires the Board to address all statutory factors in each hearing.

Id. § 8002.2(c). Finally, by replacing references to a particular assessment instrument, the revision
underscores that risk and needs principles serve as the starting point and overarching analytical
framework for release decisions. Accordingly, the newly adopted regulation supports Petitioner's
argument that the 2011 statutory reform created a limited liberty interest in parole release upon
rehabilitation.
72.

Analysis under the Due Process Clause typically proceeds in two steps: First, the

court must "ask whether there exists a liberty or property interest of which a person has been
deprived," and second, "if so, . . . whether the procedures followed by the State were
constitutionally sufficient." Victory v. Pataki, 814 F.3d 47, 59 (2d Cir. 2016) (quoting Swarthout

v. Cooke, 562 U.S. 216, 219 [2011]). Here, the protected liberty interest is Petitioner' s interest in
release on parole upon a showing of suitability under the statute as measured by risk and needs

principles. The process due is the provision of individualized, non-conclusory reasonsgrounded in statutorily authorized considerations-when parole is denied.
73.

Prisoners have a liberty interest in parole when state statutes and regulations

create a legitimate expectancy of release by sufficiently cabining the discretion of the parole
board. In Board ofPardons v. Allen, 482 U.S. 369 (1987), the Supreme Court explained that,
"despite the necessarily subjective and predictive nature of the parole-release decision, state
statutes may create liberty interests in parole release that are entitled to protection" if they
"create[] an 'expectancy of release."' Allen, 482 U.S. at 371 (citation omitted) (quoting

Greenholtz, 442 U.S. at 12.)
28
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The Allen Court distinguished between two distinct types of discretion: the

discretion to "parole whomever [a state official] wish[es]" and the discretion to ''use judgment in
applying the standards set him [or her] by authority." Allen, 482 U.S. at 375 (quoting R.
Dworkin, Taking Rights Seriously 32 (1977)). The latter gives rise to a liberty interest-even in
the face of "significant" or "broad" discretion- while the former does not.
The 2011 Amendments Created a Liberty Interest
75.

As shown by its text, structure, and history, the New York Legislature's 201 1

Amendments confer an expectancy of release upon rehabilitation. The 2011 Amendments
overhauled the New York parole system, requiring that parole release decisions be systematized
and rationalized according to the principles of rehabilitation and successful re-entry.
76.

The text of the 20 11 Amendments limit discretion by requiring that the Parole

Board use risk and needs principles when making parole-release determinations. The basic
statutory structure is made clear in Executive Law 259-i(2)(c)(A) which provides:
" In making the parole release decision, the procedures adopted pursuant to[§
259-c(4), the provision requiring that the Board use risk and needs principles to measure
whether a prisoner has met the rehabilitation standard] shall require that the[§ 259-i
factors] be considered."

77.

The Legislature evinced its " intent to cabin the discretion of the Board," Allen,

482 U.S. at 381, by employing mandatory, constraining language and codifying the concept of
"risk and needs principles."
78.

"Risk and needs" is a well-defined term of art in criminal psychology, and when a

legislature "employs a term of art, it presumably knows and adopts the cluster of ideas that were
attached to each borrowed word in the body of learning from which it was taken," F.A.A. v.

Cooper, 132 S.Ct. 1441, 1449 (2012) (citation and internal quotation marks omitted). In
29
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2009, tbe New York State Sentencing Commission detailed the benefits of employing risk and
needs principles and advocated for their broad-scale adoption throughout the New York penal
system.
79.

Moreover, the structure of the 2011 Reform situates risk and needs principles as a

mandatory framework for making parole-release decisions.
80.

The New York Legislature chose not to list "risk and needs principles" among the

statutory factors set out in§ 259-i of the New York Executive Law. Instead, it included the
requirement to use "risk and needs principles" in the section that directs the Board to develop
written procedures for the method of assessing whether a person has met the release standard.
(This is made even more clear by the new regulations, discussed above, which state, "If a Board
determination, denying release, departs from the Department Risk and Needs Assessment scores,
the Board shall specify any scale within the Department Risk and Needs Assessment from which
it departed and provide an individualized reason for such departure ... ")
81.

The statutory history of the 2011 Amendments likewise confirms the legislative

intent to cabin the discretion of the Parole Board.
82.

First, the New York Legislature amended the Penal Law in 2006 to expressly

include "the promotion of [inmates'] successful and productive reentry and reintegration into
society." N.Y. Penal Law§ 1.05 (McKinney 2006.)
83.

Then, in 2009, the New York State Commission on Sentencing Reform issued a

more than three-hundred-page report, the product of two years of study, which called on the
Legislature to restructure the corrections system to prioritize rehabilitation. (See New York State
Commission on Sentencing Reform, The Future ofSentencing in New York State:
Recommendations for Reform [Jan. 30, 2009.])
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In 2011, as discussed above, the Legislature moved forward with its most

comprehensive reform of parole and corrections in a generation.
85.

It is submitted that the discretion retained by the Parole Board is consistent with

the creation of a liberty interest. The character and breadth of the discretion that the Legislature's
2011 Reform vested in the Board is consistent with the creation of a liberty interest. The Allen
Court squarely held that "the presence of official discretion ... is not incompatible with the
existence of a liberty interest in parole release." 482 U.S. at 376.
86.

A direct comparison of the reformed New York parole statute with the Nebraska

parole statute, discussed in Greenholtz v. Nebraska Penal lnmates,442 U.S. 1 (1979), and the
Montana parole statute at issue in Allen shows that New York's Parole Board is in fact more
constrained in its exercise of discretion than Nebraska and Montana, where the Supreme Court
held there were liberty interests in parole.
87.

The Nebraska statute provided "a list of 14 explicit factors and one catchall

factor," Greenholtz, 442 U.S. at 11 n.5 (emphasis added), which permitted Nebraska's board to
consider "any other factors the board determines to be relevant," id. at 18 (quoting Neb. Rev.
Stat. § 83-1, l 14(2)(n) (1976)). In contrast, the New York statute has no such catchall provision,

see N.Y. Exec. Law§ 259- i(2)(c)(A), and the Board is not authorized to consider factors beyond
the statutory list.
88.

In addition, the Nebraska statute made no mention of the method by which its

factors should be considered. For instance, the statute neither specified how to measure risk of
reoffending nor required the Board to announce bow it would do so. In contrast, the New York
statute requires both that the Board develop a decision-making procedure to apply in every
parole hearing and that this method "shall incorporate risk and needs principles" to measure an
31
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inmate's rehabi]itation and risk of recidivism. N.Y. Exec. Law§ 259-c(4).
89.

The Montana statute at issue in Allen cabined board discretion even less than

did the Nebraska statute at issue in Greenholtz. In Allen, the Court faced a statutory and
regulatory framework for parole release that was, as a whole, similar to the Nebraska statute,
though even less specific about how the board was to make its decisions.
90.

Whereas in the past the New York Board of Parole could "parole whomever [it]

wish[ed]," after the 2011 Amendments, it must now "use judgment in applying the standards set .
. . by authority." Allen, 482 U.S. at 375 (internal quotation marks omitted.)
91.

The Supreme Court found a liberty interest in Greenholtz and Allen, and this

Court should do the same here.
92.

Because, as discussed herein, the Parole Board acted improperly in relying solely

on the nature of the offense and its own baseless speculations, and failed to explain denial of
parole release in any detail, much less in a factually individualized and non-conclusory terms
or address how the applicable parole decision-making principles and factors listed in 8002.2 were
considered in the individual's case, Petitioner's right to due process was violated.
CONCLUSION

93.

Based on the foregoing, Petitioner

respectfully requests that this

Court vacate the Decision of the Parole Board and grant an immediate de novo hearing before
commissioners who did not sit on the May, 2017 Board, or on the administrative appeal.
Dated: February 6, 2018.

Kathy Manley
Kathy Manley
Attorney for
26 Dinmore Road
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